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exempt such property from attachment." non-residents: Zipcy r. Thompson, 1 

There is one case, Montgomery v. Wight, Gray 243. But the general rule is in 

8 Mich. 143, which seems to hold the conformity with the opinion in the prin 

same view of the law with Skiff v. Solace, cipal case, and this last class of cases 

supra, but that is extending the rule of does not seem, at present, to meet with 

local policy further than reason or jus- much countenance. It is certainly in 

tice seem to require. Some cases seem conflict with the universal comity of 

to hold assignments of personal proper- states resulting almost of necessity from 

ty, made in other states in conformity constant commercial intercourse, and 

with the law there, inoperative in their equally with any proper sense of equity 

own state, with a view to afford greater an( J justice. 

facilities to their own citizens for enfor- *• *• "• 

cing claims against the owner, than to 



Court of Appeals of Kentucky. 

MOORE, &c, APPELLANT, v. POTTER, TRUSTEE, &c, APPELLEE. 

LEHMAN, APPELLANT, v. POTTER, TRUSTEE, &c, APPELLEE. 

Official bonds and those given by trustees for faithful administration should be 
construed with reference to the period which they are intended to cover, and not 
with reference to the date or the time of execution of the instrument. 

Appeal from the Warren Circuit Court. 

The facts sufficiently appear in the opinion of the court, which 
was delivered by 

Pryor, J. — Bennett Burnam by his last will devised to W. V. 
Loving a considerable amount of money, notes, bonds, &c, to be 
held by him in trust for the exclusive use and benefit of his 
daughter Lee Ann during her life, requiring him to pay the interest 
annually to her and the principal to be paid to her children or 
their descendants at her death, &c. In the event of the death of 
Loving, the trustee, or his refusal to act, the will directs that the 
judge of the Warren Circuit Court shall appoint one or more dis- 
creet trustees in his stead, and to require such bond and security 
as may secure the due performance of the trust, and said appoint- 
ment to be renewed from time to time when necessary ; in no state 
of the case was the husband of Lee Ann to be made trustee. By a 
codicil to this will John Burnam and Michael Hall were appointed 
trustees in conjunction with Loving. Loving alone qualified as 
trustee, and in a few years after the testator's death resigned his 
office after making a settlement of his accounts. 
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Lee Ann was a widow at the death of her father and shortly 
after married Henry Garnett, who lived only a short time. After 
the resignation of Loving the Circuit Court of Warren county 
appointed T. C. Calvert trustee, and the latter gave bond as such 
with Lee Ann Garnett, the beneficiary of the trust, she being then 
a widow, and J. W. Calvert his sureties. This bond was executed 
on the 7th of May 1863. Lee Ann (Mrs. Garnett), after Calvert's 
appointment as trustee intermarried with John R. Moore. Shortly 
after this marriage Mrs. Moore and her husband, in June 1870, 
filed a petition in equity in the Warren Circuit Court against Cal- 
vert as trustee, and the parties entitled to the estate in remainder, 
setting forth the trust and alleging that a large sum of money had 
passed into Calvert's hands as trustee, and that he had only made 
one report of settlement, since his qualification as such. They 
also allege that " it was not right and proper that Lee Ann, the 
beneficiary, should have been accepted as surety on Calvert's bond, 
and asks to be released therefrom. That J. W. Calvert, the other 
surety, owned no real estate, and but little personal estate, and the 
trust fund is insecure. They ask that the trust fund be invested 
in county bonds and that the trustee be required to give an addi- 
tional bond, and Mrs. Moore relieved from liability as surety, &c." 
* * *. The daughter of Mrs. Moore and her husband file their 
answer and reposing more confidence in Calvert the trustee, than 
the mother, were not disposed to aid her in having additional se- 
curity for this fund, although they do not directly contest her right 
to have it placed in a more secure condition. The trustee, Calvert, 
filed his answer insisting upon the liability of Mrs. Moore as his 
surety, but alleges a willingness to renew his bond with such se- 
curity as the court may require, but protests against any change 
being made by which the trust fund is to be invested in county 
bonds, &c. Whilst this suit was thus progressing, viz., on the 4th 
of March 1870, the trustee came into court and, as the order recites. 
" executed a new bond as trustee with George Lehman as surety, 
which was approved by the court and filed." This bond, after 
reciting the trust created by the will of Burnam, the appointment 
of Calvert as trustee, reads : " The court now requires a new bond 
with additional security. Now we, Thomas Calvert, trustee, and 
George Lehman, surety, covenant with (the parties interested) that 
Calvert shall faithfully discharge all of his duties as trustee, and 
shall well and truly hold, manage, control and pay out the property 
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or funds which may come to his hands or possession as trustee as re- 
quired by law," &c. The bond in substance is such a bond as he 
was required to execute when originally appointed, &c. Before 
the termination of this action, it having been referred to a com- 
missioner for a settlement of the accounts of Calvert as trustee 
with Mrs. Moore, Calvert became bankrupt, fled the country, and 
was no doubt insolvent when the action was instituted. Potter, 
the present appellee, was then appointed trustee by the court, and 
having executed bond, filed the present action as trustee for Mrs. 
Moore and others upon both of the bonds executed by Calvert as 
trustee, viz., the bond executed by J. W. Calvert and Lee Ann 
Moore (the cestui que use), as his sureties on the 7th of May 1863, 
and the bond executed by George Lehman on the 4th of March 
1870. It is alleged in the petition that Calvert has wasted, or 
failed to account for the trust fund amounting to near $20,000, 
and a judgment asked against the sureties on each of the bonds 
for that amount. On motion of the defendants the cause was 
transferred to the equity docket. Lehman, the surety in the last 
bond, admits its execution, but denies any liability on his part ex- 
cept for the trust fund actually in the hands of Calvert at the date 
of its execution ; alleges that the trustee was then insolvent, and 
had prior to that time disposed of and squandered the whole fund ; 
that if made liable for any part of the trust fund the sureties 
in the first bond must contribute ; insisting that neither of those 
sureties were discharged upon the execution of the bond by him. 
Lee Ann Moore answers and says she is not liable in law or equity 
on the bond executed by her as surety of her own trustee, and if 
ever liable, that she was released by the execution of the bond with 
Lehman as surety in March 1870. Upon the issues thus made, 
the court below adjudged that the sureties on each bond were liable 
for the trust fund, and rendered judgment against Lehman there- 
for, and directed the trustee to withhold the interest accruing in 
the fund in order to meet Lee Ann Moore's portion of the judg- 
ment, and continued the cause for further determination as to the 
rights of the sureties. From this judgment the sureties in each 
bond prosecute this appeal. 

The object that Mrs. Moore's father had in view when he 
created the trust for her benefit by this express provision 
of his will was to secure to her the annual interest upon 
the fund in controversy for her support and maintenance, and 
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as a means of securing it for this purpose he intrusted the 
Warren Circuit Court with the duty of selecting a trustee who 
would faithfully administer and control the trust fund, and required 
that tribunal to exact a bond from the trustee for its faithful per- 
formance. Calvert was appointed the trustee by the court, and 
Lee Ann the daughter of the devisor and the beneficiary for life 
of the profits from the fund, accepted as his surety. The present 
trustee Potter, who has now been selected by the court in lieu of 
Calvert, brings this suit in the name of the commonwealth for his 
benefit, and the benefit of Lee Ann Moore, against Lee Ann 
Moore, seeking to deprive the cestui que use, not only of her income 
derived from the trust property, but to make her liable for the 
whole of the trust fund ; this has been done by the judgment of 
the court below. The sole object and design of the trust has been 
subverted, and the principal beneficiary made liable not only to 
the extent of the loss of her entire interest but for the whole trust 
estate. The trustee institutes his action for Lee Ann Moore, 
against Lee Ann Moore, and although there is no demurrer to the 
petition, still we must adjudge that the trustee cannot maintain 
such an action against his cestui que use. Whether or not Mrs. 
Moore can be made liable to those in remainder in an action by 
them on her bond, is a question not necessary now to determine. 
The appellant (Mrs Moore) insists that if she was ever liable by 
the execution of the bond as Calvert's surety, she was released 
upon the execution of the bond by Lehman, and we think this view 
of the questions presented is fully sustained by the law and facts 
of the case. 

The cases referred to by counsel for the trustee indicate clearly 
the power of the County Court to release sureties in a guardian's 
bond under the Act of 1797. In the cases of Hutchcraft v. Shrout's 
Heirs, 1 Mon. 206 ; and Wilborne v. The Commonwealth, 5 J. J. 
Marshall 617, supplemental or additional bonds were executed by 
the guardian, and it was held that the sureties in each bond must bear 
the burden equally. It does not appear that these bonds were pro- 
cured to be executed with a view of exonerating the sureties in 
the first bond, but only as additional obligations to indemnify the 
justices from responsibility, it was held, however, by the court in 
each of these cases that the County Court could have released the 
sureties in the first bond by making an order to that effect at the 
time of the execution of the supplemental bond. 
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In the cases of Frederick v. Moore, 13 B. Monroe 470, and Boyd 
v. Gault, 3 Bush 644, it is adjudged that when one of the sureties in 
the first bond asks to be exonerated from liability, and at his instance 
a new bond is executed, he is thereby released, and the remaining 
sureties in the first bond having failed to ask relief, must contribute 
jointly with the sureties in the second bond in discharging the 
liability of the principal. 

Under the Act of 1797, the County Court derived its power to 
release a surety from this provision of the law, viz. : " Shall order 
him (the guardian) to give counter security, or deliver the ward's 
estate into the hands of the surety, or some other person ; taking 
sufficient security therefor, or may make such other order for the 
relief of the petitioner as to them shall seem just." As there was 
no express power given the court to release the surety by this 
statute, it was held that the execution of a supplemental bond, or 
an additional bond, could only be regarded as a further indemnity 
in the absence of an order of court releasing the surety. 

Chap. 97, of the Revised Statutes, 2d vol. page 96, provides, 
That when a surety or his representative wishes for good cause to 
be relieved from further liability as such in the official bond of 
any officer, &c, he may by notice require him to appear " and 
give a new bond with other surety," &c. 

Section 2 provides that " If a new bond be given, the surety 
shall not be bound for any act of the principal thereafter." 

Section 3 of the same act provides that the surety of any 
fiduciary, or other person other than a personal representative or 
guardian giving bond pursuant to law, " may in like manner be 
relieved by the execution of a new bond with other surety." This 
is the only statute now in force providing for the relief of sure- 
ties in fiducial bonds, except the statute in regard to guardians and 
personal representatives. 

This petition of Lee Ann Moore and her husband was filed for 
the purpose of having the former released from liability as surety 
in the first bond executed by Calvert. The only power the Chan- 
cellor had over the case was to require a new bond, or if the proof 
authorized it, to take from the trustee the custody of the trust 
fund upon the refusal to execute a new bond. Calvert came into 
court, and in accordance with the prayer of the petition executed a 
new bond with Lehman as surety. This bond was approved by 
the court and filed. When this was done the object of the action 
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was accomplished and Mrs. Moore released from liability. It was 
not necessary that an order of court should have been made re- 
leasing her as surety. The execution of the new bond had this 
effect, and if there had been no reference to the master for a set- 
tlement of the trustee's accounts, the court could only have dis- 
missed the petition. 

It is insisted by counsel for Lehman, that the execution of the 
new bond only made the latter liable for the future conduct of the 
trustee in the control of the fund, and that he is sustained in this 
by the language of the act under which this proceeding is had, 
viz. : " If a new bond be given the surety shall not be bound for 
any act of the principal thereafter." 

This court in the case of Watts v. Pettitt's Heirs, 1 Bush 154, in 
the construction of the Act of March 1st 1856, 1 Stanton 581, with 
reference to the liability of sureties on guardians' bonds, has in 
effect decided the questions involved here. The language of that 
act is, " If a guardian shall give his bond when ruled to do so by 
the court, his former security shall not be bound for any act of his 
thereafter." It was adjudged that the surety in the first bond 
was released from all liability upon the execution of the new bond* 
and could not be made responsible for any act of the guardian 
prior to its execution. The purpose of the statute is to relieve 
the surety, and the meaning to be attached to the word " thereafter" 
is that his liability no longer continues, that he is, upon the exe- 
cution of the new bond, released from all responsibility. If it 
was intended by the statute that this bond should only be regarded 
as an additional security, it would have been so written. The plain 
purpose of the law is to relieve the surety. The appellant, Mrs. 
Moore, sought the benefit of its provisions, and as surety is asking 
to be released. This bond then must either be regarded as releas- 
ing the surety existing, or as a bond for counter security : the 
latter construction cannot be given it, as the statute does not con- 
template the execution of any such instrument. 

The trustee, Calvert, at the time of the filing of this action and 
during its pendency, was presumed to have the trust fund in his 
hands ; he could have been proceeded against by rule, and re- 
quired to bring the money into court, and it will not do for his 
security when upon executing the new bond he has satisfied the 
Chancellor that the trust fund is secure, and released those who 
made known its danger and were directly interested in having it 

Vol. XXI.— 50 
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secured, to say that the trustee was insolvent when I signed the 
bond. This is no defence to the action. 

It was not only the object of Lee Ann Moore to be re eased as 
surety, but it was evidently the intention of Lehman that his bond 
should have that effect, and if not, such is the law. The propo- 
sition may be true, that in the absence of any statute extending 
the liability of sureties in a bond, it ought to begin only with their 
undertaking, still here is a statutory regulation determining the 
liability of the surety, and he must be so held. 

The judgment is affirmed as to Lehman, and reversed as to Lee 
Ann Moore, and remanded for further proceedings consistent with 
this opinion. 

The foregoing case seems to as to in- Lord- Eixenborougii. And when a 
volve questions of some practical im- bond was given to secure the payment 
portancc ; and the result to which the by the principal of all sums advanced by 
court arrive does not appear to us as open the banking house of C. I). & E., it was 
to any serious question. The only doubt held the obligation ceased on the death 
in the case seems to be, whether the last of C, and did not cover advances sub- 
bond can properly be made to cover any sequently made by the house : Strange 
default of the trustee, which occurred be- v. Lee, 3 East 484. And when the 
fore its execution, and this will depend b°nd w as drawn to cover advances made 
largely upon whether it was intended to 4 ° A. & B. partners, or either of them, 
cover such default. There is no ques- "» w » s held not to extend to bills drawn 
tion whatever, that official bonds, and b y B - al,el ' ">e death of A. : Simpson v. 
those executed by persons in fiduciary Cooke, 8 Moore 588 ; 1 Bing. 452. Nor 
relations, for faithful administration, will a bond drawn to repay all sums ad- 
have generally been construed strictly, vanced by five persons named, or any of 
as to the time which they are intended them, extend to sums advanced after the 
to cover, and that they will not, except death of one of them, although coming 
under peculiar circumstances, be extend- strictly within the terms of the instru- 
ed beyond such defaults as occur after ment : Weston v. Barton, 4 Taunt. 873. 
their execution and before the term ex- And on the other hand, a compliance 
pires for which they were given. Thus with the words of the obligation by a 
a bond conditioned for the faithful ser- collector of revenue paying over all the 
vice of J. S. to a sole trader, does not money collected by him during the term 
remain obligatory after another person covered by the bond, provided it be 
has been taken into the business : Wright credited to the account of former years, 
v. Russell, 2 W. Black. 934; 8. c, 3 will not discharge the bond: Gwgnn v. 
Wil. 530. And even where the bond is Burnell, 7 CI. & Fin. 572. These cases, 
for the faithful accounting of a clerk of and almost any number of similar ones 
all moneys received to the use of his might be referred to, all go upon the 
employer, the surety will not be holden ground of a strict construction indeed, 
for money received by the clerk to the but not strict precisely in the sense of 
use of his employer after another part- conforming to the exact words of the 
ner has been taken into the concern : obligation, but rather to its substance, 
Bdlairs v. Elsworth, 3 Camp. 53, before object and purpose. 



FITZGERALD v. HAYWARD. 771 

And although the court, in the prin- duties as trustee, the terms are not neces- 
cipal case, must be admitted to have de- sarily to be understood with reference to 
parted somewhat from the strict con- the date of the bond, which might be 
struction of the terms of the obligation wrong, or even wholly omitted, without 
with reference to the time of its execu- affecting the validity of the instrument, 
tion, it seems to have been only so far but the terms rather derive their import 
as was indispensable to render it appli- from the occasion, or purpose of taking 
cable to, and commensurate with, the the bond, and thus are made to speak 
purpose for which it was taken. If the from the time at which it became opera- 
court are correct and well founded in tive, the same as a will speaks from the 
their construction of the statutes, under death of the testator, when it first becomes 
which the bond in suit was taken, and operative. We have looked into the 
we should not feel at liberty to call in briefs on the part of the defendants in 
question the decision of the highest this case and are not surprised, they 
court in a state in regard to the con- should feel some disappointment, at the 
struction of the statutes of the state, facility with which the court escaped from 
it was designed to be a substitute for the argument founded upon the terms of 
the former bond which, of course, after the bond. But the decision seems to us 
the substitution of another bond in its very just and proper, and we should 
place, became wholly inoperative and have regarded one in the opposite direc- 
nothing remained but the substituted tion, as exceedingly lame and unsatis- 
bond. And although sttch substituted factory. We always rejoice to have 
bond was expressed, as was natural, in courts fairly meet the exigency of the 
the future tense, " shall " perform his cases before them. I. F. R. 



Supreme Court of Missouri. 
A. P. FITZGERALD v. IIAYWARD et al. 

In a contract which stipulates that certain work is to be performed within a 
fixed time, a refusal to comply with the terms to be deemed an abandonment and 
forfeiture of all rights under it, the time is of the essence of the contract. 

On a failure to comply with the terms, the party damnified has a right to employ 
others to perform the work, and will not be held responsible for the profit the con- 
tractor might have made. 

Instructions which cover the whole case should be so framed as to meet the points 
raised by the evidence and pleadings on both sides. 

The statutes of Missouri, authorizing the courts to refer issues of fact to a referee 
in certain cases, are directory only and not mandatory. 

A witness is only allowed to detail facts and not mere opinions not based on 
facts. 

On appeal from the Court of Common Pleas of Macon county. 

This -was an action on a special contract entered into between 
the plaintiff and one Smith, with the defendants, by the terms of 
which the plaintiff and Smith undertook to do grading on section 
22, and the grading and masonry on section 23 of the Hannibal 



